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                                                                N.L.Rajah, Senior Advocate, Madras High Court  

For better or worse — fair and foul — the world we know today is in large measure a 

product of Britain's age of empire. The question is not whether British imperialism was 

without blemish. It was not. The question is whether there could have been a less bloody 

path to modernity. Perhaps in theory there could have been. But in practice?  

        - Niall Ferguson, in "Empire" 

Metamorphosis of the Legal System 

The Metamorphosis of the Madras High Court from its embryonic locus to the status of a 
Constitutional judicial authority makes for a fascinating study. The period of its growth and 
development falls into four distinct periods.  The first period runs from 1600 to 1800. The purview 
of the second period ranges from 1801 to 1862 and the third period synchronises with the 
beginning of the history of the present High Court till 1947 when India attained Independence.  The 
fourth period is the post-Independence (from 1947) period. 

As far as the Madras Presidency was concerned, Francis Day obtained from the Rajah of 
Chandragiri in 1632, a lease of the site known as Madraspattinam or Chennaipatinam. It was on 
this site that Francis Day built Fort. St. George. Madras, therefore, happens to be the first territorial 
acquisition of the East India Company in India.  

A Company Administers Justice 

The Charter, dated December 31, 1600, granted by Elizabeth I of England to the East India 
Company, inter alia conferred on it the authority to punish offenders. The Charter of James I, dated 
May 31, 1609, confirmed the said authority.  When, therefore, in 1640, Fort St. George was 
founded by the East India Company on the Coromandel Coast as a result of the permission secured 
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from the local Naik, Venkatadri, whose territories lay ‘between Pulicat and San Thome’, the Agent 
and Council at Madras were deemed to possess the power to punish criminals. If there were any 
doubts as to the extent of the powers granted by the Charters dated December 31, 1600 and May 
31, 1609, the Charter of James I, dated February 4, 1622 removed them. It expressly granted to the 
East India Company, the power to chastise and correct all English persons committing any act of 
misdemeanour in the East Indies. Then on April 3, 1661, Charles II issued a charter authorising the 
Agent or Governor in Council to decide both civil and criminal matters according to the laws in 
England. Further charters dated March 27,1669 and December 16,1674 were issued by Charles II, 
widening and elaborating on the powers conferred by the charter of 1661. Almost contemporaneous 
with the establishment of the settlement at Madras was the setting up of the Choultry Courts. The 
general attitude of the Agent and Council in Madras was that the administration of justice was a 
matter to be avoided as far as possible. Therefore, for the first three decades after the establishment 
of Fort St. George, the tendency of men in authority was to steer clear of judicial responsibility as 
much as they could. In the Madras Settlement, the dominant trend was to remit important cases, in 
which English subjects were involved, to England, while they persuaded the local Naik to deal with 
the cases in which Indians were parties. However, this shirking of judicial work and responsibility 
could not indefinitely continue, given the very nature of the Company’s evolution.  

Inside an expanding Fort, grew the White Town – a settlement of British and other Europeans. 
The land to the north of it was settled by Indians and was called Black Town by the British. The 
whole settlement, comprising the Black and White Towns came to be known as Madras. Fort St. 
George was the first permanent seat of British power in India and it was here that the foundations 
of modern India were laid. Justice is believed to have been dispensed in the White Town by the 
Agent and Council. However, the Agent and Council did not take up serious criminal cases: they 
were referred to the Company’s Court of Directors in England. The indigenous law governing 
Indians was unaffected, for as we saw earlier the Company evinced no interest in the 
administration of local justice. During the first period, until 1665, there seems to have been no 
fixed legal rule governing the settlement in Madras. Trial procedures adopted were informal and 
failed for want of systematic adjudication. Trials conducted against the Indians appear to have 
been conducted in an ad hoc manner and so was the procedure followed in them. During the 
initial period of the British in Madras, justice was administered to the Indians by a native adigar 
or headman – the term adigar being a derivative of the term adhikari, in Tamil meaning one who 
has authority.  

Since the Governor sat at the Choultry or the Town House, it came to be called, the Choultry 
Court. The Choultry Court was a Court of petty cause, a custom-house, and a registration office 
for the record of sales of real property and for the licensing of slaves. The court also had a jail 
attached to it. Important cases were remitted to England while the local Naik as observed earlier 
was charged with responsibility of adjudicating cases against Indians. The jurisdiction or ceiling 
of the value of cases that could be dealt with by the Choultry Court was fixed at 50 pagodas. The 
presiding officer of the Court was called the Chief Justice of the Choultry. Sir Edward Winter was 
appointed in February 1661, as the first President of Madras. He had wide powers to dismiss 
Company servants engaged in private trade, and have them sent back to England. In 1661, a 
Charter was granted by the British Crown authorising the Governor and Council to hear the cases 
of all persons, whether Indians or English, inhabiting the settlements of the Company. However, 
this Charter did not immediately become operative in Madras.  
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The comparative peace of the coast and the business-like efficiency of the English traders quickly 
raised the importance of the settlement, which necessitated the due enforcement of law. 

The First Trial by Jury 

The first trial by jury in 1665 in Madras - for that matter the very first in the British colonies in 
India - was the trial of Mrs. Ascentia Dawes, when Foxcroft was made the first Governor of Fort St. 
George. Dawes was charged with the murder of her Indian maid servant. Twenty-four persons were 
directed to form a grand jury for the return of an indictment bill. A precept was also issued to 
summon 12 persons to serve as jury for her trial. Of these 36 persons Dawes challenged the 
selection of three of them. Therefore from the remaining 33, twelve were chosen as Jurors in 
accordance with the procedure then in existence. Of these twelve, six were English and six 
Portuguese. The jury did find her guilty of the offence of the murder of the slave girl. However 
according to jury this was not in a manner in which she had been alleged to have committed the 
crime. The members of the jury therefore asked for further direction from the court. The court 
directed that the members of the jury were bound to bring in a verdict of guilty, or not guilty, 
without any reservation or limitation. This direction, by all accounts, appears to have confused the 
jury completely and the foreman returned a verdict of ‘not guilty’, which none had expected. It was 
for this reason, Mrs. Ascentia Dawes was acquitted of the offence with which she was charged. 
This situation was largely on account of the fact that the court did not have the assistance of a 
person qualified in law. The case also created a lot of dissatisfaction amongst the Indians. 

Reorganisation of the Courts 

The company soon realised that efficient exercise of judicial functions depended on the knowledge 
of law and procedure that the Agent and Council ought to have possessed. Their inadequacies were 
highlighted by the trial of Ascentia Dawes; as they were not persons legally trained, real difficulties 
arose in the administration of justice. The time had come for a person with proper legal 
qualifications to preside over the Court. The Court of Judicature established in 1678 had been the 
result of a resolution by the Agent and Council that they had the power to judge all persons living 
under them, stemming from the authority granted to the Company by the Royal Charter of Charles 
II, dated April 3, 1661.The Charters of Charles II dated March 27, 1669 and 16 December 1674, 
made it plain that the King of England was not opposed to the establishment of Courts of 
Judicature to be administered by the East India Company. The Charter authorized the Company “to 
make laws for its government extending to the penalty of death and to appoint judges, and to 
establish courts and forums of judicature as used in the realm of England”.  It was with this 
background that the Agent and Council established the Court of Justice in Madras in March 1678.  
Five years after this event, the Charter dated August 9, 1683, granted by Charles II, emphasised the 
qualifications of the persons to preside in Courts by empowering the Company “to erect courts of 
judicature, consisting of a person learned in the Civil Laws, and two merchants who were to decide 
according to equity and good conscience, and according to the laws and customs of merchants”. 

Admiralty Courts 

 At this juncture, brief mention must be made of the establishment of Admiralty Courts. The 
Charter of 1600 granted a trade monopoly to the Company. However this monopoly was being 
infringed by merchants indulging in unauthorised trade and traffic. Such unauthorised trade 
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violated the terms of the grant to the Company, and, as a consequence, the Company suffered 
great losses. Further, the crime of piracy was rampant on the High Seas. To deal effectively with 
these evils, Courts having jurisdiction over maritime issues were found necessary. Therefore on 
August 9, 1683, Charles II granted a Charter to the Company. This charter authorised the 
establishment of one or more courts at such place or places as it might direct. These provisions 
were repeated in another Charter by James II on April 12, 1686. This Charter further prescribed a 
civil lawyer to head the Admiralty Court. The Charter desired the appointment of a civil lawyer as 
Roman Law formed the basis of Mercantile and Maritime Law. On account of this Charter, a 
Court of Admiralty was started in Madras on July 10, 1686, with John Hill as the Attorney 
General. The Admiralty Court comprised three members of the Governor’s Council. 
Occasionally, trials were held to enforce ‘Law Martial’ under the authority of the Charter. It 
therefore came to pan that Martial Law was declared on November 17, 1687, and the Governor 
and Council held trial of several fugitives from the ship James who had committed piracy. In 
1687, the Company sent from England, Sir John Biggs, a professional lawyer to act as the Judge-
Advocate. The Admiralty Court then functioned with earnest.  

In 1702, two men were charged with piracy on the High Seas as also with stealing 3000 pagodas. 
The Judge-Advocate condemned both of them to death. In a case of mutiny at sea, Harrison’s 
Council decided that the Mayor’s Court could, under the Charter, sentence criminals to execution 
by a majority of votes and hang the executed in chains to deter others from committing such 
crimes. Martin, the then Chief Justice of the Choultry Court, pointed out that the maintenance of 
criminals in prisons was a burden on the Company and that it suffered greater punishment than 
the one who committed the offence. Criminals and debtors seem to have been sent to prison for 
indefinite periods. Debtor-prisoners were confined in the Bastions, in the North-West angle of the 
Northern wall, while criminals were put in another Bastion in the same wall; and even today, the 
street next to the demolished north wall, of which some remnants remain in the compound of the 
Bharathi Women’s College, is called the Old Jail Street. 

Arrival of the Judge Advocate 

We saw that Sir John Biggs was appointed as the first Judge Advocate. Till the arrival of the 
Judge Advocate, the following arrangement was arrived at for preventing any possible confusion 
during the interval in the administration of justice. The Minutes of Consultation of July 18, 1684 
at Fort St. George stated –  

“Though the Honourable Company have appointed their President to supply the place of Judge 
Advocate till he shall arrive, yet, having no directions for those proceedings, and being 
unacquainted with the methods thereof, it is thought and agreed to be of absolute necessity to the 
peace, justice, security and honour of this Government, that the old court of Judicature be 
organised, and that causes be heard and decided there by jurors as formerly, by the authority of 
the first Charter, till the Judge Advocate shall arrive, or we prohibit further proceedings therein.” 

On July 22, 1687, Sir John Biggs, recorder of Portsmouth, was appointed Judge Advocate, and 
Edward Tredcroft was appointed Registrar. Sir John entered upon his duties as Judge Advocate in 
Madras by holding the Quarter Session. 
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The Quarter Sessions of the city of Madras ended on September 24, 1687 with the trial of four 
criminals by a jury who found them guilty of felonious robberies and all of them were sentenced 
to death. As Sir John did not have enough work later, he was directed to take charge of the 
collection of city revenues. On November 17, 1687, Martial Law was proclaimed under the 
Second Charter of Charles II. At the start of the year 1688, the Court Martial was summoned for 
the trial of several fugitives and pirates. The Governor presided at the trial of the pirates. When 
the Governor was preoccupied with other work, Sir John presided. Two pirates were sentenced to 
death and six, to be branded with the letter ‘P’. The capital sentence on one of the pirates was 
remitted and with reference to the other, Capt. Heath, in charge of the condemned prisoner, 
refused to execute the sentence and, for contempt of court, was sentenced to pay a fine of Rs 200 
pagodas. Sir John Biggs functioned as a Judge of the Court of Admiralty and also as a Recorder 
of the Mayor’s Court, established in 1688. 

In the very same year, the East India Company decided to assume a rank of Indian power, it 
thought fit to issue a Charter, dated   December 18, 1687 “to the Mayor, Aldermen and Burgesses 
of Madras” by which “for the speedier determination of small controversies of little moment 
frequently happening among the unarmed inhabitants”, they constituted the “Town of Fort St. 
George  and all the territories thereunto belonging, not exceeding the distance of ten miles from 
Fort St. George, to be a Corporation by the name of the Mayor, Aldermen and Burgesses of the 
Town of Fort St. George and City of Madrasapatam.”  

The Mayor’s Court 

The Charter of 1687 constituted, “the Mayor and Aldermen into a Court of Record, and made the 
Mayor and the three Senior officers to such laws and constitutions as have been or shall hereafter 
be made and exercise the jurisdiction and authority of Justices of the Peace within the bounds, 
limits and precincts of the said Corporation but without the walls of Fort St. George”. The 
Mayor’s Court, being a Court of Record, was given. “Power and Authority to try and adjudge all 
causes Criminal and Civil in a summary way according to what shall be alleged and proved 
before them, and to give sentence and award judgment and execution accordingly”. It was 
provided that in all civil causes wherein the value of “the damages adjudged for the defendant to 
pay” was less than three pagodas, the opinion and sentence of the Mayor’s Court was final.  
Where the value was above three pagodas, the aggrieved party was given the liberty to go in 
appeal “within three days after such sentence” to the Court of Admiralty. In all criminal cases, 
whenever the Mayor’s Court sentenced the accused to “loss of his Life or any Member of his 
Body” there was provided for the accused the liberty to file an appeal “where his accusation shall 
be reheard and determined”. The Mayor’s Court and the Justices of the same were authorised to 
administer oaths to witnesses in all the cases that shall be brought before them.  

In terms of the Charter, the Mayor’s Court was duly constituted in Madras in 1688.  On October 
29, 1688, it was decided that the Mayor’s Court should be held once a fortnight.  For the sake of 
the disposal of minor matters, it was provided that any two of the three English Aldermen should 
attend at the Choultry twice a week and hear and determine all small offences and complaints 
which would result in a fine of two pagodas or less. All greater matters were to be remitted for 
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disposal to the Mayor’s Court. The Mayor’s Court had only limited powers. On the death of Sir 
John Biggs in 1692, John Dolben from England was appointed to the position. The tenure of John 
Dolben turned out to be very brief, as he was charged with the offence of taking a bribe. 
Thereafter, one William Fraser was appointed Judge–Advocate. It was then that the members of 
the Council were directed to serve in succession as Judge–Advocate and when this arrangement 
was enforced, John Styleman replaced Fraser in 1696.  11 

Revival of the Master’s Court and Appointment of an Attorney General 

As powers of the Mayor’s Court were limited to a large extent, the Government decided to revive 
Streynsham Master’s Court of Judicature. The Judge-Advocate himself became one of the five 
judges of the new Court. In this list of judges, it is gratifying to find the names of an Indian, one 
Allingall Pillai. 

It was felt that the judicial administration was becoming more and more complex.  The men 
charged with dispensing justice felt the need for a competent legal adviser who could devote his 
full time to the study of the legal aspects of all questions, and could offer competent advice. It is 
thus we find an Attorney-General being appointed for the first time in Madras, charged with the 
duty of conducting prosecutions for murder and other grave offences before the Sessions held by 
the Judge Advocate and assisted by Grand and Petty Juries. The person who was appointed as the 
Attorney General for the Superior Court of Judicature was Daniel Bu Bois.  

We saw earlier the establishment of a Mayor’s Court. The powers of the Mayor’s Court were 
extended in 1726 by a Charter of George II and it was by this Charter that the Mayor’s Court was 
transformed into a Court of Record having jurisdiction not only over the Presidency Town of 
Madras but over all other factories subordinate to the Governor of Fort St George. It was again this 
Charter that authorised the Governor and the Council to appoint a Sheriff who was invested with 
full powers to execute the processes of the Mayor’s Court. An appeal was provided from the 
decisions of the Mayor’s Court to the Governor-in-Council, whose decision was final in suits of 
value less than 1,000 pagodas, and in respect of cases of higher value, a further appeal from the 
Governor-in-Council to the King-in-Council was provided. The Charter also provided for Courts of 
Quarter-Sessions, Oyer, Terminer and Gaol Delivery for the trial of all offences except treason. 
Nearly all the common and statute laws in force in England were introduced in the Presidency 
Town. Years later in 1753, by another Charter of George II, the Mayor’s Court was reconstituted, 
and a few years prior to 1746, an Accountant-General was appointed to be in charge of the monies 
and effects of the suitors. A Court of Request - the equivalent of the present Court of Small Causes 
- to try claims of value less than 5 Pagodas was also established. Among the ten Aldermen, three 
were Company servants and the other seven were natives. The Mayor’s Court sat in the Fort St. 
George once a fortnight and tried money claims of value over two pagodas and all criminal cases. 
Two of the Alderman sat at the Choultry twice a week to try petty offences and petty claims less 
than two pagodas in value. After the establishment of the Mayor’s Court, the Court of Judicature 
was transformed into a Court of Appeal and the Court of Sessions.  

There was thus, functioning in Madras at that time, a Court of Judicature presided over by a Judge- 
Advocate, the Mayor’s Court presided over by the Mayor, and the Choultry Court presided over by 
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two Aldermen. These Courts that were functioning in Madras were similar to the present High 
Court, the Court of Small Causes, and the Court of Presidency Magistrate at Madras. The year 1726 
saw the abolition of the Court of Judicature and enlargement of the powers of the Mayor’s Court. 
The Governor-in-Council was transformed into an Appellate Court from the Mayor’s Court. Civil 
justice was administered by the Mayor’s Court and the Court of Requests and Criminal Justice by 
petty and quarter sessions in the city of Madras.  

The New Mayor’s Court 

On Thursday, August 17, 1727, the Charter of 1726 was put into execution at Madras. As was to be 
expected, this reorganisation of the Mayor’s Court proved an occasion for display and pomp. All 
persons connected with the administration of justice gathered on the Island Grounds on horseback, 
and moved in procession to the Company’s Garden House. The procession also included several 
groups of persons, not officially connected with the administration of justice. The procession 
consisted of the following persons, in their order.  Firstly rode Major John Roach followed by four 
soldiers, who rent the air with their kettle drums, trumpets and military music; they were followed 
by dancing girls, who beat time with their feet to the rhythmic strains of nautch music; then 
followed the Pedda Naik on horseback with his peons; the Marshall with his staff on horseback; the 
Registrar carrying the old Charter on horseback, with the old Mayor on one side and the new 
Mayor on the other, forming the central piece of the procession. The Company’s peons were 
followed by the Sheriff and the chief gentry of the town. This colourful procession was received by 
the President and Council, when the President administered the oath of allegiance to the Mayor and 
Aldermen, who were to form the new Court, and received from the retiring Mayor the old charter 
before delivering the new Charter to the new Mayor.  

The new Mayor’s Court meant more expenses to the litigant. The government recognised this fact. 
Hence, for deciding suits on small debts and for helping poor people who were unable to pay the 
heavy charges of the Mayor’s Court, the government decided that five Justices of the Peace 
appointed under the Royal Charter should also be appointed the Justices of the Choultry, so that 
they could dispose of cases under twenty pagodas in value. But this step exposed the justices - who 
were none other than the Governor and Council - to a peculiar problem.  They constituted the Court 
to hear appeals from the Mayor’s Court. If they sat to administer justice in the Choultry as 
contemplated by them, then their decisions in small causes would become the subject of appeal 
before the Mayor’s Court. This difficult situation was saved by the ingenious method of creating a 
new Court of Small Causes called the Sheriff’s Court. The Sheriff was given powers to sit as a 
Small Cause Judge and decide without appeal on his decisions on all matters not exceeding the 
value of five pagodas. His total jurisdiction was, however, fixed at twenty pagodas, and aggrieved 
parties were allowed the right of appeal to the Mayor’s Court, wherever the subject matter of the 
claim exceeded five pagodas. The new Sheriff’s Court was short-lived. The Court of Directors was 
vexed by the experiment, and so, on July 21, 1729, the Sheriff’s Court was abolished.  

The Mayor and the Aldermen were in a sense independent then. But the Company - as before - set 
its face against sending out trained lawyers as judges and administration of justice continued to be 
as primitive and precarious as it was earlier. Nevertheless it was an improvement upon the previous 
court, which was entirely subject to control of the Board of Directors. The Mayor’s Court was also 
subject to the Appellate Jurisdiction of the Governor-in-Council; but an appeal lay to the King in 
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the suits above certain value. Among other important features was the the restraint imposed by the 
Charter upon the authority of the Governor over the Mayor and the Alderman. The right of ultimate 
appeal to the King’s Privy Council, besides securing justice to a party at the hands of a Supreme 
Tribunal above and beyond local and official influence, was bound by its very existence to serve as 
a statutory check upon any capricious or arbitrary exercise of judicial power by the Governor. 
Interestingly, the first appeal to the Privy Council from India in pursuance of the Charter of 1726 
appears to have been made as early as 1732, in a case from Madras. It was in 1726 that, for the first 
time, a right to appeal to the King in Council (Privy Council) was granted from the Courts in India. 

The Privy Council 

We saw that in respect of a certain class of cases an ultimate appeal lay to the Privy Council. The 
jurisdiction of the Privy Council originated at the time of the Norman Conquest with the premise 
that “The King is the fountain head of all justice throughout his dominions, and exercises 
jurisdiction in his Council which acts in an advisory capacity to the crown”. 

When England was at the height of her imperial power, the Privy Council or King in Council heard 
all appeals from nearly 150 countries in all types of cases, whether civil or criminal. 

One of the interesting cases in the Privy Council was an appeal against the East India Company “…
from certain Hindus of Calcutta complaining of a regulation of the Governor General abolishing 
the practise of Sati System”. The ban was upheld by the Privy Council it was heard by an unusually 
large bench of 9 judges.  

The first case from India to the Privy Council after the charter of 1726 was passed and which 
provided for an appeal to the Privy Council from British territories in India, was an appeal from 
Madras preferred by one Charles Barington. But this appeal was not from a court judgment in 
either the Mayor’s Court or the Court of Appeals. It was an appeal against the action of the East 
India Company in sending him home from Madras. The case was later dropped since Barrington 
did not propose to pursue the issue further. 

One other interesting case from Madras, which however was not taken up by the Privy Council, 
related to Elihu Yale, former Governor of Madras. He sent a letter of appeal to the Privy Council 
protesting his imprisonment in that city at the hands of East India Company administrators on 
charges of piracy. The case was not taken up as East India Company ordered Yale to be sent home 
to England with all his goods. He went on in later days to establish the renowned Yale University in 
the United States. A tomb in memory of his son can still be found within the precincts of the 
Dr.Ambedkar Law College in the city. 

From 1833, the Privy Council was officially known as the Judicial Committee of the Privy Council 
by an Act passed by the British Parliament called the Judicial Committee Act. The Acts of 1833 and 
1887 allowed two persons having been Indian or colonial judges to be appointed to the Committee. 
On  February 6, 1950, at a sitting of the Privy Council, a message was read from the Government 
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of India paying  tributes to the valuable services rendered by the Privy Council over a period of 
more than two centuries. 

Justice of Peace 

Another institution that came into existence by the Charter of 1726 was the Office of the Justice of 
Peace. - this was not of Indian  origin. It is a British office introduced into India for the first time by 
the Charter of 1726 issued by the King George I. The Governor and the Councils in Madras, 
Bombay and Calcutta respectively, were appointed Justices of Peace by this Charter and these 
appointments were meant to benefit the Englishmen and other servants of the East India Company. 
As Justices of Peace, the Governor and the Council were empowered to hold quarter Sessions in the 
Presidency Town. The first Regulation Act made the Governor General and his Council, Justices of 
Peace with identical powers. Later, the judges of the Supreme Court in the three Presidency Towns 
were appointed Justices of Peace. This apart, the Supreme Courts which were established later were 
given the power of superintendence and control over the quarter Sessions in the exercise of their 
correctional jurisdiction by the issuance of the high prerogative writs of mandamus, certiorari, etc. 
In 1793, the Governor General was empowered to appoint Justices of Peace from among the 
members of the covenanted service of the company. The Governments of the Presidencies also 
were later given the power to appoint Justices of Peace.  

A Justice of Peace was concerned with the trial and punishment of offenders under certain statutes, 
by summary conviction without a jury. Powers were also vested for investigation of charges with a 
view to either commit the accused person or to discharge him as also for the prevention of crime 
and breaches of peace. The judges of the High Court and the Presidency magistrates were ex-
officio Justices of Peace. 

Aftermath of the French Conquest 

The French occupation of Madras put an end to all the Courts in Madras. When the place was 
handed back to the English, it was thought advisable to take formal steps to re-establish and re-
constitute the Mayor’s Court, and also the Courts of Oyer, Terminer and Gaol Delivery, presided 
over by the Governor and Council. By the Charter dated  January 8, 1753, it was made known that 
the old Mayor’s Court ‘at Madraspattinam’ was deemed to be dissolved as a result of the 
occupation of Madras by the French. The old prejudice against encouraging Indians to agitate their 
claims before the English Courts persisted, and Indians were directed to settle their suits among 
themselves. The newly-reorganised Mayor’s Court, which was a Court with Civil powers, had no 
jurisdiction over Indians unless they voluntarily consented to submit their cases to it. The Sheriff 
was, as before, the Officer authorised to execute and make a return of all the processes of the 
Mayor’s Court, but the words ‘within ten miles’ of Madras were dropped from the old Charter.  The 
company’s boundaries did not extend up to ten miles in all directions, and that fact had created 
some difficulties in the past.  So the words ‘within ten miles’ were deemed to be fraught with 
inconvenience. A novelty worth noting was the appointment of a new Officer called Accountant-
General for carrying out the orders of the Mayor’s Court relating to the payment or delivery of the 
“Suitor’s Money, Effects and Securities unto the Governor or President and Council” for safe 
custody.  The problem of dealing with claims of small-cause nature was met by the establishment 
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of a court called the Court of Requests, the main concern of which was to deal with suits for the 
recovery of small debts. For this purpose, the Governor and Council were required to appoint some 
of the principal inhabitants, not more than four or fewer than eight, to be Commissioners to hear 
and determine in a summary way, all actions or suits where the debt or the subject-matter did not 
exceed the value of five pagodas.  

The Mayor’s Court, established in 1753, continued to function till the Court of the Recorder of 
Madras was established in 1798. One other date of interest after 1753, is  January 27, 1761. On that 
day, a Commission was issued by the King of England by which the President and Governor of 
Fort St. George and his Council were given powers to try pirates at Fort St. George. 

(Though the Mayor’s Court was functioning in a smooth manner, decade after decade, during the 
second half of the eighteenth century, great changes were taking place in the constitution of the 
East India Company. By degrees, the people of England became aware of the vastness of wealth 
and territory which the Company handled. It was but natural that the governing classes of England 
should develop a greater interest in the affairs of the Company. The Government in England wanted 
to check and control the activities of the Company. In 1784, the King of England appointed the 
Board of Control to have superintendence and control over all the British territorial possessions in 
the East. The fact that the company had become a political power in the East was recognised in 
England. The administration of justice had been going on in Madras on trial and error method for 
nearly two centuries. The judicial arrangements had been overly flexible. The tendency had been to 
avoid assumption of responsibility over Indian subjects. But, such an attitude was no longer 
tenable. An empire had been built upon a solid foundation, and administering its colonies required 
the maintenance of law and order. The Administration of Justice could not be haphazard; the 
gathering together of the threads, and evolving a system, became a necessity. 

Role of Regulations in the Administration of Justice 

Any historical narrative of the development of the judicial institutions in this country in general, 
and in Madras in particular, will not be complete without a reference to the famous - or rather 
infamous - Regulations Act of 1773. The Regulations themselves were a source of law and are 
equivalent of Acts by the legislatures these days. The enactment of 1773 was passed by the British 
Parliament in order to secure better control over the affairs of the East India Company in India. 
This was attempted with the object of centralising the entire Indian administration at Calcutta with 
a Governor General as the head of the administration and the other presidencies of Madras and 
Bombay subordinated to the Central Government.  It was at such a time that, when the Regulating 
Act came into force in 1774, the complete autonomy of the Presidency of Madras and Presidency 
of Bombay came to an end. This Act was an ill advised venture and within a few years of its 
working, very great injustices resulted. It was under this Act that Warren Hastings was appointed as 
the first Governor General of Bengal, and his Council consisted of General Clavering, George 
Monson, Richard Barwell and Philip Francis. The Government of Bengal was given the power of 
control over the other Presidencies of Madras and Bombay with special reference to war with the 
Indian princes. A Supreme Court of Judicature empowered to exercise civil, criminal, admiralty and 
ecclesiastical jurisdiction, with Sir Elijah Impey as Chief Justice and three other judges, was 
established in Calcutta. There is nothing much in the earlier career of the Supreme Court at 
Calcutta of which anyone can feel proud.  The Supreme Court at Calcutta must have a place in the 
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narration of the history of Madras High Court on account of the regulations of 1773 for the Courts 
in Madras were brought directly under the control of the Supreme Court at Calcutta. However, such 
control was short-lived on account of two appalling judgments passed by the Calcutta High Court. 

Amendments to the Regulations of 1773 

It was soon discovered that the Regulations Act of 1773 which was the reason behind the 
calamitous events set out earlier was a grave mistake. The Regulations Act of 1781 was passed in 
order to clear the obscurities and amend the earlier Act of 1773. The most important change insofar 
as its applicability to Madras was concerned, was that it put an end to the control of the judiciary at 
Madras by the Supreme Court at Calcutta. The other important changes brought about by the 
second Regulation Act were (1) The jurisdiction of the Calcutta Supreme Court was taken away in 
revenue matters and revenue collections. It is necessary to point out that this position continued 
right up to the commencement of the present Indian Constitution. (2) Hindu and Muslim laws were 
preserved for the Hindus and Muslims in respect of all the matters relating to marriage, adoption, 
inheritance and succession. (3) The jurisdiction of the provincial Civil and Criminal courts, which 
were functioning independently of the Supreme Court, was recognised and preserved by the new 
enactment and, in respect of these provincial courts, the Governor General and Council alone were 
made supreme. In other words, within eight years, the major provisions of the first Regulating Act 
were substituted by the relevant provisions of the Second Regulating Act in order to right the 
wrongs that flowed from the provisions of the earlier statute. It is necessary to point out that with 
its powers curbed by the second Regulating Act, the Supreme Court at Calcutta grew more in 
prestige in the eyes of the Indians and the Europeans as well.  

Establishment of the Supreme Court of Judicature 

With the turn of the century, came the first great Court of Madras.  On December 26, 1800 were 
issued the Letters Patent establishing a Supreme Court of Judicature at Fort St. George.  The new 
Supreme Court was to be a Court of Record, and it was made to consist of one “Principal Judge 
who shall be called the Chief Justice of the Supreme Court of Judicature at Madras, and two other 
judges, who shall be called the Puisne Justices of the Supreme Court of Judicature at Madras; 
which Chief Justice and Puisne Justices shall be Barristers, in England or Ireland, of not less than 
five years standing.” The rank of the Chief Justice was just below that of the Governor, and the 
rank of the Puisne Justices came after the Members of the Council. 

The new court was invested with a jurisdiction similar to that of the King’s Bench in England. It 
was provided:  

”that all judgments, Rules, Orders and Acts of authority or power, whatsoever ....made by the 
Supreme Court ...shall be made with the concurrence of the said three judges, or so many, or such 
one of them as shall be ... assembled or sitting as a Court, or of the major part of them so assembled 
and sitting.  Provided always, that in case there shall be only two of such Justices present, and they 
shall be divided in their opinions, the Chief Justice, if present, shall have a double or casting voice; 
and if the Chief Justice shall be absent, the matter shall abide the future judgment of the court.”   
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The court was to have a seal, bearing His Majesty’s Arms, which was to be kept by the Chief 
Justice or by the Senior Puisne Justice. All writs emanating from the Court were to go under the 
seal of the Court, and in the name of the King. The salary of the Chief Justice was fixed at six 
thousand pounds a year; each of the Puisne Justices was to receive five thousand pounds a year. 
The judges were prohibited from engaging in any other office or employment. 

The Court was empowered  “to approve, admit and enroll such and so many persons, being bona 
fide practitioners of the Law in the Court of the Recorder at Madras or Barristers at Law in England 
or Ireland or Attorneys or Solicitors in one of our Courts at Westminster, or being otherwise 
capable, according to such rules and qualifications as the said Court shall for that purpose make and 
declare to act, as well in the character of Advocates as or Attorneys in the said court, and which 
persons, so approved, admitted and enrolled... shall be ...  authorised to appear and plead, and act 
for the suitors of the said court; subject always to be removed by the said court from their station 
therein, upon reasonable cause and no other person or persons whatsoever shall be allowed to 
appear and plead, or act in the said Supreme Court of Judicature at Madras, for and on behalf of 
such Suitors, or any of them”. The jurisdiction of the new court was wide enough to include in its 
ambit all British subjects, except some named individuals such as Governor, Chief Justice and 
others. The Court was given power to frame rules. 

Other provisions similar to the ones provided for the Court of the Recorder were made in extenso, 
for the proper, full and effective functioning of the Supreme Court both as a civil and a criminal 
court.  Ecclesiastical, Probate and Admiralty jurisdictions were conferred.  The Court of Requests 
and the Court of the Quarter Sessions, and the Justices and other Magistrates appointed for Fort St. 
George and the Town of Madras and the other territories subordinate to it, were made subject to the 
order and control of the Supreme Court. “In such sort, manner and form, as the inferior courts and 
Magistrates of England are, by law, subject to the order and control of our court of King’s Bench; 
to which end the said Supreme Court of Judicature at Madras is hereby empowered and authorised 
to award and issue a Writ or Writs of Mandamus, Certiorari, Procedendo, or Error, to be prepared in 
manner above mentioned and directed to such Courts or Magistrates as the case may require, and to 
punish any contempt thereof, or wilful disobedience thereunder, by fine and imprisonment.” 

The point to bear in mind is the fact that the Courts of Royal Authority served the Town of Madras 
in a special manner, while the Courts of the Company administered justice in the mofussil. The 
acquisition of territories in South India had brought large populations into the fold of Company 
administration. Law had to be enforced in all the Company’s dominions, and there was litigation of 
civil variety in the mofussil, though not in as complicated a form as it existed in Madras.  The 
establishment of the Supreme Court at Madras had set the judicial system of the Town on firm 
foundations. The evolution of the ‘Adawlut System’ served the same purpose in the mofussil.  
During the government of Lord Clive, the judicial administration in the Presidency of Madras was 
reformed on the model of the system obtaining in Bengal.  

The Supreme Court at Madras and the Adawalat system of administration of justice built up the 
judicial pattern for the future. The reputation of the Supreme Court grew, because of the succession 
of the truly able Chief Justices, who presided over it. During the time it functioned, it had in all 
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eight Chief Justices, if we leave out of account Sir Colley Scotland who officiated as the First Chief 
Justice of Madras High Court. They were Sir Thomas Strange, Sir John Newbolt, Sir Edmond 
Stanley, Sir Ralph Palmer, Sir Robert Cornyn, Sir Edward Gambier, Sir Christopher Rawlinson and 
Sir Henry Davison. The line of Puisne Justices, who supported them, also consisted of men of mark 
and ability. The way in which the individuality of the tradition of the English Bar, embodied in 
these Judges of the Supreme Court created its atmosphere and affected its growth, may be 
profitably contrasted with the relatively rigid, formal and impersonal manner in which the 
Adawalat system developed the judiciary of the districts. The High Court of Madras which saw the 
fusion of both traditions, has inherited the strength of the both.  

That brings us to the end of the first two phases of the legal history of Madras under the British. By 
the end of these two phases the British had firmly established themselves as a Dominant power in 
the Madras Presidency. They were no longer merchants but an imperial colonising power. They 
needed a unified and strong legal system to regulate their interests and an institution to support 
such regulatory measures. This need propelled the establishment of the Madras High Court. 
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